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Before DALE M. SHAW Chief Appeals Administrator 

ORDER REMANDING TO EXAMINER 

This application was electronically received by the Board of Patent 
Appeals and Interferences on June 16, 2009. A Docketing Notice was 
mailed and Appeal No. 2009-012146 was assigned on June 25, 2009. A 
review of the application has revealed that the application was not ready for 
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an appeal. Accordingly, the application is herewith being remanded to the 
Examiner to address the following matter requiring attention prior to 
docketing. 

APPEAL BRIEF 
Appellant filed an Appeal Brief dated October 28, 2008. The Appeal 
Brief is not in compliance with 37 CFR § 41.37(c) effective September 13, 
2004. 

37 CFR § 41.37(c)(l)(ix) states: 

**>(ix) Evidence appendix. An appendix containing copies of any 
evidence submitted pursuant to 37 CFR 1.130, 1.131, or 1.132 or of any 
other evidence entered by the examiner and relied upon by appellant in 
the appeal, along with a statement setting forth where in the record that 
evidence was entered in the record by the examiner. Reference to 
unentered evidence is not permitted in the brief. See 37 CFR 41.33 for 
treatment of evidence submitted after appeal. This appendix may also 
include copies of the evidence relied upon by the examiner as to grounds 
of rejection to be reviewed on appeal. The appendix should start on a new 
page. If there is no evidence being relied upon by appellant in the appeal, 
then an evidence appendix should be included with the indication "none." 

Specifically, an examination of the application reveals that the 
"Evidence Appendix" section of the Appeal Brief lists evidence that does 
not include a statement setting forth where in the record the evidence was 
entered by the Examiner. 

A correction of the Appendix is required as indicated above. 
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CONCLUSION 

Accordingly, it is 

ORDERED that the application is returned to the Examiner to: 

1) notify the Appellant to submit a "paper" (not entire brief) which 
corrects the Appeal Brief's Evidence Appendix section; 

2) acknowledge and consider any "paper" that may be submitted by 
the Appellant in response to the Notice of Non-Compliance to correct the 
Appeal Brief as required by 37 CFR § 41.37 (c)(l)(ix); and 

3) for such further action as may be appropriate. 

If there are any questions pertaining to this Order, please contact the 
Board of Patent Appeals and Interferences at 571-272-9797. 

DS/tsj 

SEED INTELLECTUAL PROPERTY LAW GROUP PLLC 
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